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GENERAL CONDITIONS

L. Coordination of Services by the STATE. The head of the purchasing agency (“HOPA”) (whlch term

“includes the designee of the HOPA) shall coordinate the services to be provided by the CONTRACTOR in
order to complete the performance required in the Contract. The CONTRACTOR shall maintain
communications with HOPA at all stages of the CONTRACTOR'S work, and submit to HOPA for resolution
any questions which may arise as to the performance of this Contract. "Purchasing agency" as used in these
General Conditions means and includes any govemmental body which is authorized under chapter 103D,
HRS, or its implementing rules and procedures, or by way of delegation, to enter into contracts for the
procurement of goods or services or both.

2. Relationship of Parties: Independent Contractor Status and Responsibilifies, Including Tax Responsibilities.

a.

In the performance of services required under this Contract, the CONTRACTOR is an "independent
contractor," with the authority and responsibility to control and direct the performance and details of
the work and services required under this Contract; however, the STATE shall have a general right to
inspect work in progress to determine whether, in the STATE'S opinion, the services are being
performed by the CONTRACTOR in compliance with this Contract. Unless otherwise provided by
special condition, it is understood that the STATE: does not agree to use the CONTRACTOR
exclusively, and that the CONTRACTOR is free to contract to provide services to other individuals

_ or entities while under contract with the STATE.

The CONTRACTOR and the CONTRACTOR'S employees and agents are not by reason of this
Contract, agents or employees of the State for any purpose, and the CONTRACTOR and the
CONTRACTOR'S employees and agents shall not be entitled to claim or receive from the State any
vacation, sick leave, retirement, workers' compensation, unemployment insurance, or other benefits
provided to state employees.

The CONTRACTOR shall be responsible for the accuracy, completeness, and adequacy of the
CONTRACTOR'S performance under this Contract. Furthermore, the CONTRACTOR intentionally,
vohintarily, and knowingly assumes the sole and entire liability to the CONTRACTOR'S employees
and agents; and to any individual not a party to this Contract, for all loss, damage or injury caused by
the CONTRACTOR, or the CONTRACTOR'S employees or agents in the course of their
employment. .

The CONTRACTOR shall be responsible for payment of all applicable federal, state, and county
taxes and fees which may become due and owing by the CONTRACTOR by reason of this Contract,
including but not limited to (i) income taxes, (ii) employment related fees, assessments, and taxes,
and (iii) general excise taxes. The CONTRACTOR also is responsible for obtaining all licenses,
permits, and certificates that may be required in order to perform this Contract.

The CONTRACTOR shall obtain a general excise tax license from the Department of Taxation, State
of Hawaii, in accordance with section 237-9, HRS, and shall comply with all requirements thereof.
The CONTRACTOR shall obtain a tax clearance certificate from the Director of Taxation, State of
Hawaii, and the Internal Revenue Service, U.S. Department of the Treasury, showing that all
delinquent taxes, if any, levied or accrued under state law and the Internal Revenue Codeof 1986, as

- amended, against the CONTRACTOR have been paid and submit the same to the STATE prior to

commencing any performance under this Contract. The CONTRACTOR shall also be solely
responsible for meeting all requiréments necessary to obtain the tax clearance certificate required for
fina] payment under sections 103-53 and 103D-328, HRS, and paragraph 17 of these General
Conditions.

The CONTRACTOR is responsible for securing all employe&related insurance coverage for the
CONTRACTOR and the CONTRACTOR'S employees and agents that is or may be required by law,
and for payment of all premiums, costs, and other liabilities associated with securing the insurance

" coverage.

AG-008 103D General Conditions 2



2. The CONTRACTOR shall obtain a certificate of compliance issued by the Department of Labor and '
- Industrial Relations, State of Hawaii, in accordance with section103D-310, HRS, and section 3-122-
112, HAR, that is current within six months of the date of issuance.

h. -~ The CONTRACTOR shall obtein a certificate of good standing issued by the Department of
Commerce and Consumer Affairs, State of Hawaii, in accordance with section 103D-310, HRS, and
section 3-122-112, HAR, that is current within six months of the date of issuance.

1. In lieu of the above certificates from the Department of Taxation, Labor and Industrial Relations, and
Commerce and Consumer Affairs, the CONTRACTOR may submit proof of compliance through the
State Procurement Office’s designated certification process.

3. Personnel Requirements.

a. The CONTRACTOR shall secure, at the CONTRACTOR'S own expense, all personnel required to
perform this Contract.

b. The CONTRACTOR shall ensure that the CONTRACTOR'S employees or agents are experienced
and fully qualified to engage in the activities and perform the services required under this Contract,
and that all applicable licensing and operating requirements imposed or required under federal, state,
or county law, and all applicable accreditation and other standards of quality generally accepted in
the field of the activities of such employees and agents are complied with and satisfied.

4. Nondiscrimination. No person performing work under this Contract, including any subcontractor, employee,
' or agent of the CONTRACTOR, shall engage in any discrimination that is prohibited by any applicable
federal state, or county law. .

5. Conflicts of Interest. The CONTRACTOR represents that neither the CONTRACTOR, nor any employee or
agent of the CONTRACTOR, presently has any interest, and promises that no such interest, direct or indirect,
shall be acquired, that would or might conflict in any manner or degree with the CONTRACTOR'S
performance under this Contract.

6. Subcontracts and Assignments. The CONTRACTOR shall not assign or subcontract any of the

CONTRACTOR'S duties, obligations, or interests under this Contract and no such assignment or subcontract

“shall be effective unless (i) the CONTRACTOR obtains the prior written consent of the STATE, and (ii) the

CONTRACTOR'S assignee or subcontractor submits to the STATE a tax clearance certificate from the

Director of Taxation, State of Hawaii, and-the Internal Revenue Service, U.S. Department of Treasury,

showing that all delinquent taxes, if any, levied or accrued under state law and the Internal Revenue Code of

1986, as amended, against the CONTRACTOR'S assignee or subcontractor have been paid. Additionally, no

assignment by the CONTRACTOR of the CONTRACTOR'S right to compensation under this Contract shall

be effective unless and until the assignment is approved by the Comptroller of the State of Hawaii, as
provided in section 40-58, HRS.

a. Recognition of a successor in interest. When in the best interest of the State, a.successor in interest
may be recognized in an assignment contract in which the STATE, the CONTRACTOR and the
assignee or transferee (hereinafter referred to. as the "Assignee") agree that:

¢)) " The Assignee assumes all of the CONTRACTOR'S obligations;

2) The CONTRACTOR remains liable for all obligations under this Contract but waives all
: rights under this Contract as against the STATE; and

?3) The CONTRACTOR shall continue to furnish, and the Assignee shall also furnish, all
required bonds.

b: Change of naine. When the CONTRACTOR asks to change the name in which it Holds this Contraet

with the STATE, the procurement officer of the purchasing agency (hereinafter referred to as the
"Agency procurement officer") shall, upon receipt of a document acceptable or satisfactory to the -
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10.

11.

12,
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Agency procurement officer indicating such change of name (for example, an amendment to the

- CONTRACTOR'S articles of incorporation), enter into an amendment to this Contract with the
CONTRACTOR to effect such a change of name. The amendment to this Contract changing the
CONTRACTOR'S name shall specifically indicate that no other terms and conditions of this Contract
are thereby changed.

c. Reports. All assignment contracts and amendments to this Contract effecting changes of the
CONTRACTOR'S name or novations hereunder shall be reported to the chief procurement officer
(CPO) as defined in section 103D-203(a), HRS, within thirty days of the date that the ass1gnment
contract or amendment becomes effective.

d. Actions affecting more than one 'purchasmsr agency. Notwithstanding the provisions of
subparagraphs 6a through 6¢ herein, when the CONTRACTOR holds contracts with more than one
purchasing agency of the State, the assignment contracts and the novation and change of name
amendments herein authorized shall be processed only through the CPO's office. -

Indemnification and Defense. The CONTRACTOR shall defend, indemnify, and hold harmless the State of
Hawaii, the contracting agency, and their officers, employees, and agents from and against all liability, loss,
damage, cost, and expense, including all attorneys' fees, and all claims, suits, and demands therefore, arising
out of or resulting from the acts or omissions of the CONTRACTOR or the CONTRACTOR'S employees,
officers, agents, or subcontractors under this Contract. The provisions of this paragraph shall remain in full
force and effect notwithstanding the expiration or early termination of this Contract.

Cost of Litigation. In case the STATE shall, without any fault on its part, be made a party to any litigation
commenced by or-against the CONTRACTOR in connection with this Contract, the CONTRACTOR shall
pay all costs and expenses incurred by or imposed on the STATE, including attorneys' fees.

Liquidated Damages. When the CONTRACTOR is given notice of delay or nonperformance as specified in -
paragraph 13 (Termination for Default) and fails to cure in the time specified, it is agreed the CONTRACTOR

. shall pay to the STATE the amount, if any, set forth in this Contract per calendar day from the date set for

cure until either (i) the STATE reasonably obtains similar goods or services, or both, if the CONTRACTOR is
terminated for default, or (ii) until the CONTRACTOR provides the goods or services, or both, if the
CONTRACTOR is not terminated for default. To the extent that the CONTRACTOR'S delay or
nonperformance is excused under paragraph 13d (Excuse for Nonperformance or Delay Performance),
liquidated damages shall not be assessable against the CONTRACTOR. The CONTRACTOR remains liable
for damages caused other than by delay.

STATE'S Right of Offset. The STATE may offset against any monies or other obligations the STATE owes
to the CONTRACTOR urider this Contract, any amounts owed to the State of Hawaii by the CONTRACTOR
under this Contract or any other contracts, or pursuant to any law or other obligation owed to the State of
Hawaii by the CONTRACTOR, including, without limitation, the payment of any taxes or levies of any kind
or nature. The STATE will notify the CONTRACTOR in writing of any offset and the nature of such offset.
For purposes of this paragraph, amounts owed to the State of Hawaii shall not include debts or obligations
which have been liquidated, agreed to by the CONTRACTOR, and are covered by an installment payment or
other settlement plan approved by the State of Hawaii, provided, however, that the CONTRACTOR shall be
entitled to such exclusion only to the extent that the CONTRACTOR is current with, and not delinquent on,
any payments or obligations owed to the State of Hawaii under such payment or other settlement plan.

Disputes. Disputes shall be resolved in accordance with section 103D-703, HRS, and chapter 3-126, Hawaii
Administrative Rules ("HAR™), as the same may be amended from time to time..

Suspension of Contract. The STATE reserves the'right at any time and for. any reason to suspend this
‘Contract for any reascnable period, upon written notice to the CONTRACTOR in accordance with the
provisions herein.

a. Order to stop performance. The Agenéy procufemeﬁt officer may, by written order to the
CONTRACTOR, at any time, and without notice to any surety, require the CONTRACTOR to stop
all or any part of the performance called for by this Contract. This order shall be for a specified
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period not exceeding sixty (60) days after the order is delivered to the CONTRACTOR, unless the
parties agree to any further period. Any such order shall be identified specifically as a stop
performance order issued pursuant to this section. Stop performance orders shall include, as
appropriate: (1) A clear description of the work to be suspended; (2) Instructions as to the issuance of
further orders by the CONTRACTOR for material or services; (3) Guidance as to action to be taken
on subcontracts; and (4) Other instructions and suggestions to the CONTRACTOR for minimizing
costs. Upon receipt of such an order, the CONTRACTOR shall forthwith comply with its terms and
suspend” all performance under this Contract at the time stated, provided, however, the
CONTRACTOR shall take all reasonable steps to minimize the occurrence of costs allocable to the
performance covered by the order during the period of performance stoppage. Before the stop -
performance order expires, or within any further period-to which the parties shall have agreed, the
Agency procurement officer shall either:

(1) - Cancel the stop performance order; or

2) Terminate the performance covered by such order as provided in the termination for default
provision or the termination for convenience provision of this Contract.

b. Cancellation or expiration of the order. Ifa stop performance order issued under this section is
cancelled at any time dunng the period specified in the order, or if the period of the order or any
extension thereof expires, the CONTRACTOR shall have the right to resume performance. An
appropriate adjustment shall be made in the delivery schedule or contract price, or both, and the
Contract shall be modified in writing accordingly, if:

(¢)) The stop performance order results in an increase in the time required for, or in the
CONTRACTOR'S cost properly allocable to, the performance of any part of thls Contract;
and : .

2 The CONTRACTOR asserts a claim for such an adjustment within thirty (30) days after the
end ofthe period of performance stoppage; provided that, if the Agency procurement officer
decides that the facts justify such action, any such claim asserted may be received and acted
upon at any time prior to final payment under this Contract.

c. Termination of stopped performance. If a. stop performance order is not cancelled and the
performance covered by such order is terminated for defaunlt or convenience, the reasonable costs
resulting from the stop performance order shall be allowable by adjustment or otherwise.

d. Adjustment of price. Any adjustment in contract price-made pursuant to this paragraph shall be
determined in accordance with the price adjustment provision of this Contract.

13, Termination for Default.

a. Default. If the CONTRACTOR refuses or fails to perform any of the provisions of this Contract with
such diligence as- will ensure its completion within the time spec1ﬁcd in this Contract, or any
extension thereof, otherwise fails to timely satisfy the Contract provisions, or commits any other
substantial breach ofthis Contract, the Agency procurement officer may notify the CONTRACTOR
in writing of the delay or non-performance and if not cured in ten (10) days or any longer time
specified in writing by the Agency procurement officer, such officer may terminate the
CONTRACTOR'S right to proceed with the Contract or such part of the Contract as to which there .
has been delay or a failure to properly perform. In the event of termination in whole or in part, the
Agency procurement officer may procure similar goods or services in a manner and upon the terms -
deemed appropriate by the Agency procurement officer. The CONTRACTOR shall continue
performance of the Contract to the extent it is not terminated and shall be 11able for excess costs
incurred in procuring similar goods or services.

b. CONTRACTOR'S duties. Notwithstanding termination of the Contract and subject to any diréctions
- from the Agency procurement officer, the CONTRACTOR shall take timely, reasonable, and
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necessary action to protect and preserve property in the possession of the CONTRACTOR in which
the STATE has an interest. .

c. Compensation. Payment for completed goods and services delivered and accepted by the STATE
shall be at the price set forth in the Contract. Payment for the protection and preservation of property
shall be in an amount agreed upon by the CONTRACTOR and the Agency procurement officer. If
the parties fail to agree, the Agency procurement officer shall set an amount subject to the
CONTRACTOR'S rights under chapter 3-126, HAR. The STATE may withhold from amounts due
the CONTRACTOR such sums as the Agency procurement officer deems to be necessary to protect
the STATE against loss because of outstanding liens or claims and to reimburse the STATE for the
excess costs expected to be incurred by the STATE in procuring similar goods and services.

d. Excuse for nonperformance or delayed performance. The CONTRACTOR shall not be in default by
reason of any failure in performance of this Contract in accordance with its terms, including any
failure by the CONTRACTOR to make progress in the prosecution of the performance hereunder
which endangers'such performance, if the CONTRACTOR has notified the Agency procurement
officer within fifteen (15) days after the cause of the delay and the failure arises out of canses such as:

acts of God; acts of a public enemy; acts of the State and any other governmental body in its
sovereign or contractual capacity; fires; floods; epidemics; quarantine restrictions; strikes or other
labor disputes; freight embargoes; or unusually severe weather. If the failure to perfonn is caused by
the failure of a subcontractor to perform or to make progress, and if such failure arises out of causes
similar to those set forth above, the CONTRACTOR shall not be deemed to be in default, unless the
goods and services to be furnished by the subcontractor were reasonably obtainable from other
sources in sufficient tihe to permit the CONTRACTOR to meet the requirements of the Contract. -
Upon request of the CONTRACTOR, the Agency procurement officer shall ascertain the facts and
extent of such failure, and, if such officer determines that any failure to perform was occasioned by
. any one or more of the excusable causes, and that, but for the excusable cause, the CONTRACTOR'S
progress and performance would have met the terms of the Contract, the delivery schedule shall be
revised accordingly, subject to the rights of the STATE under this Contract. As used in this
paragraph, the term "subcontractor" means subcontractor at any tier.

e. Erroneous termination for default. If, after notice of termination of the CONTRACTOR'S right to
proceed under this paragraph, it is determined for any reason that the CONTRACTOR was not in
default under this paragraph, or that the delay was excusable under the provisions of subparagraph
13d, "Excuse for nonperformance or delayed performance,” the rights and obligations of the parties
shall be the same as if the notice of termination had been issued pursuant to paragraph 14.

f. Additional rights and remedies, The rights and remedies provided in this paragraph are in addition to
- any other rights and remedies provided by law or under this Contract.

14. Termination for Convenience.

a. Termination. The Agency procurement officer may, When the interests of the STATE so require,
terminate this Contract in whole or in part, for the convenience of the STATE. The Agency
procurement officer shall give written notice of the termination to the CONTRACTOR specifying the
part of the Contract terminated and when termination becomes effective.

b. CONTRACTOR'S obligations. The CONTRACTOR shall incur no further obligations in connection
- with the terminated performance and on the date(s) set in the notice of termination the
CONTRACTOR will stop performance to the extent specified. The CONTRACTOR shall also
terminate outstanding orders and subcontracts as they relate to the terminated performance. The
CONTRACTOR shall settle the liabilities and claims arising out of the termination of subcontracts
and orders connected with the terminated performance subject to the STATE'S approval. The
Agency procurement officer may direct the CONTRACTOR to assign the CONTRACTOR'S right,
title, and interest under terminated orders or subcontracts to the STATE. The CONTRACTOR must
still complete the performance not terminated by the notice of termination and may incur obligations
as necessary to do so.
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c. Right to goods and work product. The Agency procurement officer may require the CONTRACTOR
to transfer title and deliver to the STATE in the manner and to the extent directed by the Agency
procurement officer:

) Any completed goods or work product; and

@ ‘The partially completed goods and materials, parts, tools, dies, jigs, fixtures, plans, drawings,
information, and' contract rights (hereinafter called "manufacturing material) as the
CONTRACTOR has specifically produced or specially acquired for the performance of the
terminated part of this Contract.

The CONTRACTOR shall, upon direction of the Agency procurement officer, protect and preserve
property in thepossessmn of the CONTRACTOR in which the STATE has an interest. If the Agency
procurement officer does not exercise this right, the CONTRACTOR shall use best efforts to sell
‘such goods and manufacturing materials. Use of this paragraph in no way implies that the STATE -
has breached the Contract by exercise of the termination for.convenience provision.

d. Compensation.

1 The CONTRACTOR shall submit a termination claim specifying the amounts due because of
the temination for convenience together with the cost or pricing data, submitted to the extent
required by chapter 3-122, HAR, bearing on such claim. If the CONTRACTOR fails to file
a termination claim within one year from the effective date of termination, the Agency
procurement officer may pay the CONTRACTOR, if at all, an amount set in accordance with
subparagraph 14d(3) below.

@) The Agency procurement officer and the CONTRACTOR may agree to a seftlement
provided the CONTRACTOR has filed a termination claim supported by cost or pncmg data
submitted as required and that the settlement does not exceed the total Contract price plus
settlement costs reduced by payments previously made by the STATE, the proceeds of any
sales of goods and manufacturing materials under subparagraph 14c, and the Contract price
of the performance not terminated.

3) Absent complete agreement under subparagraph 14d(2) the Agency procurement ofﬁeer
shall pay the CONTRACTOR the following amounts, provided payments agreed to under
subparagraph 14d(2) shall not duplicate payments under this subparagraph for the following:

(A)" Contract prices for goods or services accepted under the Contract;

B) Costs incurred in preparing to perform and performing the terminated portion of the
performance plus a fair and reasonable profit on such portion of the performance,
such profit shall not include anticipatory profit or consequential damages, less
amounts paid or to be paid for accepted goods or services; provided, however, that if
it appears that the CONTRACTOR would have sustained a loss if the entire
Contract would have been completed, no profit shall be allowed or included and the
amount of compensation shall be reduced to reflect the anticipated rate of loss;

© Costs of settling and paying claims arising out of the termination of subcontracts or
orders pursuant to subparagraph 14b. These costs must not include costs paid in
accordance with subparagraph 14d(3)(B);

(D)  Thereasonable settlement costs of the CONTRACTOR, including accounting, legal,
clerical, and other expenses reasonably necessary for the preparation of settlement
claims and supporting data with respect to the terminated portion of the Contract and
for the termination of subcontracts thereunder, together with reasonable storage,
transportation, and other costs incurred in connection with the protection or
disposition of property allocable to the terminated portion of this Contract. The total
sum to be paid the CONTRACTOR under this subparagraph shall not exceed the
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total Contract price plus the reasonable settlement costs of the CONTRACTOR
reduced by the amount of payments otherwise made, the proceeds of any sales of
supplies and manufacturing materials under subparagraph 14d(2), and the contract
price of performance not terminated.

(4)' Costs claimed, agreed to, or established under subparagraf)hs 14d(2) and 144(3) shall be in
accordance with Chapter 3-123 (Cost Principles) of the Procurement Rules.

15. Claims Based on the Agency Procurement Officer's Actions or Omissions_.

a. Changes in scope. If any action or omission on the part of the Agency procurement officer (which
term includes the designee of such officer for purposes of this paragraph 15) requiring performance .
changes within the scope of the Contract constitutes the basis for a claim by the CONTRACTOR for
additional compensation, damages, or an extension of time for completion, the CONTRACTOR shall
continue with performance of the Contract in compliance with the directions or orders of such
officials, but by so doing, the CONTRACTOR shall not be deemed to have prejudiced any claim for

. additional compensation, damages, or an extension of time for completion; provided:

)] Written notice required. The CONTRACTOR shall give written notlce to the Agency:
procurement officer:

(A) Prior to the commencement of the performance involved, if at that time the
CONTRACTOR knows of the occurrence of such action or omission;

®3) Within thuty (3 0) days after the CONTRACTOR knows of the occurrence of such
action or omission, if the CONTRACTOR did not have such knowledge prior to the
commencement of the performance; or

© Within such further time as may be allowed by the Agency procurement ofﬁcer in
wrmng

) Notice content. This notice shall state that the CONTRACTOR regards the act or omission
as a reason which may entitle the CONTRACTOR to.additional compensation, damages, or
an extension of time. The Agency procurement officer, upon receipt of such notice, may-
rescind such action, remedy such omission, or take such other steps as may be deemed
advisable in the discretion of the Agency procurement officer;

3) Basis must be explained. The notice required by subparagraph 15a(1) describes as clearly as
practicable at the time the reasons why the CONTRACTOR believes that additional
compensation, damages, or an extension of time may be remedies to which the
CONTRACTOR is entitled; and

(4) Claim must be justified. The CONTRACTOR must maintain and, upon request, make
' - available to the A gency procurement officer within a reasonable time, detailed records to the
extent practicable, and other documentation and evidence sa’usfactory to the STATE,
justifying the claimed additional costs or an extension of time in connection with such
changes.

b. CONTRACTOR not excused. Nothing herein contained, however, shall excuse the CONTRACTOR
from compliance with any rules or laws precluding any state officers and CONTRACTOR from
acting in collusion or bad faith in issuing or performing change orders which are clearly not within
the scope of the Contract.

c. Price adjustment. Any ad]ustment in the pnce made pursuant to this paragraph shall be determined in
accordance with the price adjustment provision of this Contract.

16. Costs and Expenses. Any reimbursement due the CONTRACTOR for per diem and transportation expenses
under this Contract shall be subject to chapter 3-123 (Cost Principles), HAR, and the following guidelines:
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a. Reimbursement for air transportation shall be for actual cost or coach class air fare, whichever is less.

b.  Reimbursement for ground transportation costs shall not exceed the actual cost of renting an
intermediate-sized vehicle.

c. Unless prior written approval of the HOPA is obtained, reimbursement for subsistence allowance
(i.e., hotel and meals, etc.) shall not exceed the applicable daily authorized rates for inter-island or
out-of-state travel that are set forth in the current Governor's- Executive Order authorizing adjustments
in salaries and benefits for state officers and employees in the executive branch who are excluded
from collective bargaining coverage.

17. Payment Procedures; Final Payment; Tax Clearance.

a. Original invoices required. All payments under this Contract shall be made only upon submission by
the CONTRACTOR of original invoices specifying the amount due and certifying that services
requested under the Contract have been performed by the CONTRACTOR according to the Contract,

b. Subject to available fands. Such payments are subject to availability of funds and allotment by the
Director of Finance in accordance with chapter 37, HRS. Further, all payments shall be made in
accordance with and subject to chapter 40, HRS. '

c. Prompt payment.

) Any money, other than retainage, paid to the CONTRACTOR shall be disbursed to
subcontractors within ten (10) days after receipt of the money in accordance with the
terms of the subcontract; provided that the subcontractor has met all the terms and
conditions of the subcontract and there are no bona fide disputes; and

) Upon final payment to the CONTRACTOR, full payment to the subcontractor,
including retainage, shall be made within ten (10) days after receipt of the money;
provided that there are no bona fidé disputes over the subcontractor's performance
under the subcontract.

d. Finalpayment. Final payment under this Contract shall be subject to sections 103-53 and 103D-328,
HRS, which require a tax clearance from the Director of Taxation, State of Hawaii, and the Intemal
Revenue Service, U.S. Department of Treasury, showing that all delinquent taxes, if any, levied or
accrued under state law and the Internal Revenue Code of 1986, as amended against the
CONTRACTOR have been paid. Further, in accordance with section 3-122-112, HAR,
CONTRACTOR shall provide a certificate affirming that the CONTRACTOR has remamed in
comphance with all applicable laws as required by this section. .

18. Federal Funds, If this Contract is payable in whole or in part from federal funds, CONTRACTOR agrees that,
as to the portion of the compensation under this Contract to be payable from federal funds, the
CONTRACTOR shall be paid only from such funds received from the federal government, and shall not be
paid from any other funds. Failure of the STATE to receive anticipated federal funds shall not be considered
a breach by the STATE or an excuse for nonperformance by the CONTRACTOR.

19, Modiﬁcations of Contract.

a. In writing. Any modification, alteration, amendment, change, or extension of any term, provision, or
condition of this Contract permitted by this Contract shall be made by written amendment to this
Contract, signed by the CONTRACTOR and the STATE, provided that change orders shall be made
in accorda.nce with paragraph 20 herein.

b. No oral modification: No oral modification, alteration, amendment, change, or extension of any
term, provision, or condition of this Contract shall be permitted.

AG-008 103D General Conditions 9
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AG-008 103D General Conditions

Agency procurement officer. By written order, at any time, and without notice to any surety, the
Agency procurement officer may unilaterally order of the CONTRACTOR:

(A) Changes in the wotk within the scope of the Contract; and

B) Changes in the time of performance of the Contract that do not alter the scope of the Cont1act
work.

Adjustments of price or time for performance. If any modification increases or decreases the

CONTRACTOR'S cost of, or the time required for, performance of any part of the work under this

Contract, an adjustment shall be made and this Contract modified in writing accordingly. Any

adjustment in contract price made pursuant to this clause shall be determined, where applicable, in
accordance with the price adjustment clause of this Contract or as negotiated.

Claim barred after final payment. No claim by the CONTRACTOR for an adjustment hereunder -

. shall be allowed if written modification of the Contract is not made prior to final payment under this

Contract.

Claims not barred. In the abseﬁce of a written contract modification, nothing in this clause shall be
deemed to restrict the CONTRACTOR'S right to pursue a c1a1m under this Contract or for a breach of
contract.

Head of the purchasing agency approval. Ifthis is a professional services contract awarded pursuant
to section 103D-303 or 103D-304, HRS, any modification, alteration, amendment, change, or
extension of any term, provision, or condition of this Contract which increases the amount payable to
the CONTRACTOR by at least $25,000.00 and ten per cent (10%) or more of the initial contract
pnce must receive the prior approval of the head of the purchasmg agency.

Tax clearance. The STATE may, at its discretion, require the CONTRACTOR to submlt to the
STATE, prior to the STATE'S approval of any modification, alteration, amendment, change, or
extension of any term, provision, or condition of this Contract, a tax clearance from the Director of
Taxation, State of Hawaii, and the Internal Revenue Service, U.S. Department of Treasury, showing
that all delinquent taxes, if any, levied or accrued under state law and the Internal Revenue Code of*
1986, as amended, against the CONTRACTOR have been paid.

Sole source contracts. Amendments to sole source contracts that would change the original scope of ‘
the Contract may only be made with the approval of the CPO. Annual renewal of a sole source
contract for services should not be submitted as an amendment.

Change Order. The Agency procurement officer may, by a written order signed only by the STATE, at any
time, and without notice to any surety, and subject to all appropriate adjustments, make changes within the
general scope of this Contract in any one or more of the following:

M Drawings, designs, or specifications, if the goods or services to be furnished are to be
specially provided to the STATE in accordance therewith;

(2)  Method of delivery; or
3) Place of delivery.
Adiustments of price or time for performance. If any change order increases or decreases the

CONTRACTORSS cost of, or the time required for, performance of any part of the work under this
Contract, whether or not changed by the order, an adjustment shall be made and the Contract

 modified in writing accordingly. Any adjustment in the Contract price made pursuant to this

provision shall be determined in accordance with the price adjustment provision of this Contract.
Failure of the parties to agree to an adjustment shall not excuse the CONTRACTOR from procesding
with the Contract as changed, prov1ded that the Agency procurement-officer promptly and duly
makes the provisional adjustments in payment or time for performance as may be reasonable. By
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21.

22.

23.

proceeding with the work, the CONTRACTOR shall not be deeméd to have prejudiced any claim for
additional compensation, or any extension of time for completion.

Time period for claim. Within ten (10) days after receipt of a written change order under -
subparagraph 20a, unless the period is extended by the Agency procurement officer in writing, the
CONTRACTOR shall respond with a claim for an adjustment. The requirement for a timely written
response by CONTRACTOR cannot be waived and shall be a condition precedent to the assertion of
a claim.

Claim barred after final payment. No claim by the CONTRACTOR for an adjustment hereunder -
shall be allowed if a written response is not given prior to final payment under this Contract.

Other claims not barred. In the absence of a change order, nothmg in this paragraph 20 shall be
deemed to restrict the CONTRACTOR'S right to pursue a c1a1m under the Contract or for breach of
contract.

Price Adjustment.

a.

Price adjustment. Any adjustment in the contract price pursuant to a provision in this Contract shall
be made in one or more of the following ways:

¢)) By agreement on a fixed price adjustment before commencement of the pertment
-~ performance or as soon thereafter as practicable;

@ By unit prices specified in the Contract or subsequently agreed upon;

3 By the costs attributable to the event or situation covered by the provision, plus appropriate
profit or fee, all as specified in the Contract or subsequently agreed upon;

4) In such other manner as the parties may mutually agree; or

&) In the absence of agreement between the parties, by aunilateral determination by the Agency
procurement officer of the costs attributable to the event or sitnation covered by the
provision, plus appropriate profit or fee, all as computed by the Agency procurement officer
in accordance with generally accepted accounting principles and applicable sections of
chapters 3-123 and 3-126, HAR.

Submission of cost or pricing data. The CONTRACTOR shall provide cost or pricing data for any
price adJustments subject to the provisions of chapter 3-122, HAR.

Variation in Quantity for Definite Quantity: Contracts. Upon the agreement of the STATE énd the
CONTRACTOR, the quantity of goods or services, or both, if a definite quantity is specified in this Contract,

may be increased by a maximum of ten per cent (10%); provided the unit prices will remain the same except
for any price adjustments otherwise applicable; and the Agency procurement officer makes a written
determination that such an increase will either be more economical than awarding another confract or that it
would not be practical to award another contract.

Changes in Cost-Reimbursement Contract. If this Contract is a cost-reimbursement contract, the following

a.

‘provisions shall apply:

The Agency procurement officer may at any time by written order, and without notice to the sureties,
if any, make changes within the general scope of the Contract in any one or more of the following:

)] Description.of performance (Attachment 1);
2 Time of performance (i.e., hours of the day, days of the week, efc.);

?3) Place of performance of services; -
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25.

26.

27.

AG-008 103D General Conditions

@ Drawings, designs, or specifications when the supplies to be furnished are to be specially
manufactured for the STATE in accordance with the drawings, designs, or specifications;

©)) .Method’of shipment or packing of supplies; or
(6) Place of delivery.

b. If any change causes an increase or decrease in the estimated cost of, or the time required for

-performance of, any part of the performance under this Contract, whether or not changed by the

order, or otherwise affects any other terms and conditions of this Contract, the Agency procurement

officer shall make an equitable adjustment in the (1) estimated cost, delivery or completion schedule,

or both; (2) amount of any fixed fee; and (3) other affected terms and shall modify the Contract
“accordingly.

c. The CONTRACTOR must assert the CONTRACTOR'S rights to an adjustment under this provision
within thirty (30) days from the day of receipt of the written order. However, if the Agency
procurement officer decides that the facts justify it, the Agency procurement officer may receive and
act upon a proposal submitted before final payment under the Contract.

d. Failure to agree to any adjustment shall be a dispute under paragraph 11 of this Contract. However,
nothing in this provision shall excuse the CONTRACTOR from proceeding with the Contract as
changed.

e. Notwithstanding the terms and conditions of subparagraphs 23a and 23b, the estimated cost of this

Contract and, if this Contract is incrementally funded, the funds allotted for the performance of this
Contract, shall hot be increased or considered to be increased except by specific written modification
of the Contract indicating the new contract estimated cost and, if this contract is incrementally
fanded, the new amount allotted to the contract.

Confidentiality of Material.

" a. All material given to or made available to the CONTRACTOR by virtue of this Contract, which is

identified as proprietary or confidential information, will be safeguarded by the CONTRACTOR and
shall not be disclosed to any individual or organization without the prior written approval of the
STATE.

b. All information, data, or other material provided by the CONTRACTOR to the STATE shall be
subject to the Umfonn Information Practices Act, chapter 92F HRS.

Publicity. The CONTRACTOR shall not refer to the STATE, or any office, agency, or officer thereof or any
state employee, including the HOPA, the CPO, the'Agency procurement officer, or to the services or goods, -
or both, provided under this Contract, in any of the CONTRACTOR'S brochures, advertisements, or other
publicity of the CONTRACTOR. All media contacts with the CONTRACTOR about the subject matter of
this Contract shall be referred to the Agency procurement officer.

Ownership Rights and Copyright. The STATE shall have complete ownership of all material, both finished

and unfinished, which is developed, prepared, assembled, or conceived by the CONTRACTOR pursuant to -
this Contract, and all such material shall be considered "works made for hire." All such material shall be
delivered to the STATE upon expiration or termination of this Contract. The STATE,; in its sole discretion,

 shall have the exclusive right to copyright any product, concept, or material developed, prepared, assembled, .

or conceived by the CONTRACTOR pursuant to this Contract.

Liens and Warranties. Goods provided.under this Contract shall be provided free of all liens and provided
together with all applicable warranties, or with the warranties described in the Contract documents, whichever
are greater.
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29.

30.

J3L

32.

33.

AG-008 103D General Conditions

Audit of Books and Records of the CONTRACTOR. The STATE may, at reasonable times and places, audit
the books and records of the CONTRACTOR, prospective contractor, subcontractor, or prospective
subcontractor which are related to:

a. The cost or pricing data, and
b. A state contract, including subcontracts, other than a firm fixed-price contract.

Cost or Pricing Data. Cost or pricing data must be submitted to the Agency procurement officer and timely
certified as accurate for contracts over $100,000 unless the contract is for a multiple-term or as otherwise
specified by the Agency procuremerrt officer. Unless otherwise required by the Agency procurement officer,
cost or pricing data submission is not requ1red for contracts awarded pursuant to competitive sealed bid
procedures.

If certified cost or pricing data are subsequently found to have been inaccurate, incomplete, or noncurrent as
of the date stated inthe certificate, the STATE is entitled to an adjustment of the contract price, including
profit or fee, to exclude any significant sum by which the price, including profit or fee, was increased because
of the defective data. It is presumed that overstated cost or pricing data increased the contract price in the
amount of the defect plus related overhead and profit or fee. Therefore, unless there is a clear indication that
the defective data was not used or relied upon, the price will be reduced in such amount.

Audit of Cost or Pricing Data. When cost or pricing principles are applicable, the STATE may require an
audit of cost or pricing data. '

Records Retention.

Q) Upon any termination of this Contract or as otherwise required by epplicable law,
CONTRACTOR shall, pursuant to chapter 487R, HRS, destroy all copies (paper or electronic
form) of personal information received from the STATE.

3] The CONTRACTOR and any subcontractors shall maintain the files, books, and records that relate to
the Contract, including any personal information created or received by the CONTRACTOR on
behalf of the STATE, and any cost or pricing data, for at least three (3) years after the date of final -
payment under the Contract. The personal information shall continue to be confidential and shall
only be disclosed as permitted or required by law. After the three (3) year, or longer retention period
as required by law has ended, the files, books, and records that contain personal information shall be
destroyed pursuant to chapter 487R, HRS or returned to the STATE at the request of the STATE.

Antitrust Claims. The STATE and the CONTRACTOR recognize that in actual economic practice,
overcharges resulting from antitrust violations are in fact usually borne by the purchaser. Therefore, the
CONTRACTOR hereby assigns to STATE any and all claims for overcharges as to goods and materials
purchased in connection with this Contract, except as to overcharges -which result from violations
commencing after the price is established under this Contract and which are not passed on to the STATE
under an escalation clause.

Patented Articles. The CONTRACTOR shall defend, indemnify, and hold harmless the STATE, and its
officers, employees, and agents from and against all liability, loss, damage, cost, and expense, including all
attorneys fees, and all claims, suits, and demands arising out of or resulting from any claims, demands, or
actions by the patent holder for infringement or other improper or unauthorized use of any patented article,
patented process, or patented appliance in connection with this Contract. The CONTRACTOR shall be solely
responsible for correcting or curing to the satisfaction of the STATE any such infringement or improper or
unauthorized use, including, without limitation: (a) fumishing at no cost to the STATE a substitute article,

process, or apphance acceptable to the STATE, (b) paying royalties or other required payments to the patent
holder, (c) obtaining proper authorizations or releases from the patent holder, and (d) furnishing such security
to or making such arrangements with the patent holder as may be necessary to correct or cure any such

" infringement or improper or unauthorized use.
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35.
36.

37.

38.

-39.

40.

41.

42.
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Goveming Law. The validity of this Contract and any of its terms or provisions, as well as the rights and
duties of the parties to this Contract, shall be govemed by the laws of the State of Hawaii. Any action at law
or in equity to enforce or interpret the provisions of this Contract shall be brought in a state court of
competent jurisdiction in Honolulu, Hawaii.

Compliance with Laws. The CONTRACTOR shall comply with all federal, state, and county laws,
ordinances, codes, rules, and regulations, as the same may be amended from time to time, that In any way
affect the CONTRACTOR'S performance of this Contract. :

Conflict Between General Conditions and Procurement Rules. In the event of a conflict between the General
Conditions and the procurement rules, the procurement rules. in effect on the date this Contract became
effective shall control and are hereby incorporated by reference.

Entire Contract. This Contract sets forth all of the agreements, conditions, understandings, promises,
warranties, and representations between the STATE and the CONTRACTOR relative to this Contract. This
Contract supersedes all prior agreements, conditions; understandings, promises, warranties, and
representations, which shall have no further force or effect. There are no agreements, conditions,
understandings, promises, warranties, or representations, oral or written, express or implied, between the
STATE and the CONTRACTOR other than as set forth or as referred to herein.

Severability. In the event that any provision of this Contract is declared invalid or unenforceable by a court,
such invalidity or unenforceability shall not affect the validity or enforceability of the remaining terms of this

Contract.

Waiver. The failure ofthe STATE to insist upon the strict compliance with any term, provision, or condition
of this Contract shall not constitute or be deemed to constitute a waiver or relinquishment of the STATE'S
right to enforce the same in accordance with this Contract. The fact that the STATE specifically refers to one
provision of the procurement rules or one section of the Hawaii Revised Statutes, and does not include other
provisions or statutory sections in this’ Contract shall not constitute a waiver or relinquishment ‘of the
STATE'S rights or the CONTRACTOR'S obligations under the procurement rules or statutes.

Pollution Control. If during the performance of this Contract, the CONTRACTOR encounters a "release" or
a "threatened release” of a reportable quantity of a "hazardous substance,”" "pollutant," or "contaminant" as
those terms are defined in section 128D-1, HRS, the CONTRACTOR shall immediately notify the STATE
and all other appropriate state, county, or federal agencies as required by law. The Contractor shall take all
necessary actions, including stopping work, to avoid causing, contributing to, or making worse a release ofa"
hazardous substance, pollutant, or contaminant, and shall promptly obey any orders the Environmental
Protection Agency, or the state Department of Health issues in response to the release. In the event there is an
ensuing cease-work period, and the STATE determines that this Contract requires an adjustment of the time
for performance, the Contract shall be modified in writing accordingly.

Campaign Contributions, The CONTRACTOR is hereby notified of the applicability of 11-355, HRS, which
states that campaign contributions are prohibited from specified state or county government contractors
during the terms of their contracts if the contractors are paid with fands appropriated by a legislative body.

Confidentiality of Personal Information..
a. ~ Definitions.
~ "Personal information” means an individual's first name or first initial and last name in
combination with any one or more of the following data elements, when either name or data
elements are not encrypted:

(1) Social security number;

) Driver's license number or Hawaii identification card number; or
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3) Account number, credit or debit card number, access code, or passwozd that would permit
access to an individual's financial information.

Personal information does not include publicly available information that is lawfully made
available to the general public from federal, state, or local government records.

"Technological safeguards” means the technology and the policy and procedures for use of the
technology to protect and control access to personal information. ‘

b. Confidentiality of Material.

(.l) All material given to or made available to the CONTRACTOR by the STATE by virtue
of this Contract which is identified as personal information, shall be safeguarded by the
CONTRACTOR and shall not be disclosed without the ptior written approval of the
STATE.

(@) CONTRACTOR agrees not to retain, use, or disclose personal information for any
purpose other than as permitted or required by this Contract.

3) CONTRACTOR agrees to implement appropriate "technological safegnards" that are
acceptable to the STATE to reduce the risk of unauthorized access to personal
information. '

@) CONTRACTOR shall report to the STATE in a prompt and complete manner any
: security breaches involving personal information.

)] CONTRACTOR agrees to mitigate, to the extent practicable, any harmful effect that is
- known to CONTRACTOR because of a use or disclosure of personal information by
CONTRACTOR in violation of the requirements of this paragraph.

(6) CONTRACTOR shall complete and retain a log of all disclosures made of personal
information received from the STATE, or personal information created or received by
CONTRACTOR on behalf of the STATE.

c. Security Awareness Training and Confidentiality Agreements.

Q) CONTRACTOR certifies that all of its employees who will have access to the personal
information have completed training on secunty awareness topics relating to protecting
personal information.

(@3] CONTRACTOR certifies that confidentiality agreements have been signed by all of its
employees who Wi]l have access to the personal information acknowledging that:

(A) The personal information collected used, or maintained by the CONTRACTOR
will be treated as confidential;

® Access to the personal information will be allowed only as necessary to perform
the Contract; and

© Use of the personal information will be restricted to uses consistent with the
services subject to this Contract. .

d. Termination for Canse. In addition to any other remedies provided for by this Contract, if the
STATE learns of a material breach by CONTRACTOR of this paragraph by CONTRACTOR, the
STATE may atits sple discretion:
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(€))] Provide an opportunity for the CONTRACTOR to cure the breach or end the violation; or

2) Immediately terminate this Contract.

In either instance, the CONTRACTOR and the STATE shall follow chapter 487N HRS, w1th
respect to notification of a security breach of personal information.

e. Records Retention.

(¢)) Upon any termination of this Contract or as otherwise required by applicable law,
: CONTRACTOR shall, pursuant to chapter 487R, HRS, destroy all copies (paper or
electronic form) of personal information received from the STATE.

)] The CONTRACTOR and any subcontractors shall maintain the files, books, and records
that relate to the Confract, including any personal information created or received by the
CONTRACTOR on behalf of the STATE, and any cost or pricing data, for at least three
(3) years after the date of final payment under the Contract. The personal information
shall continue to be confidential and shall only be disclosed as permitted or required by
law. After the three (3) year, or longer retention period as required by law has ended, the
files, books, and records that contain personal information shall be destroyed pursuant to
chapter 487R, HRS or returned to the STATE at the request of the STATE.
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General Conditions for Non-Construction

Contracts

Section | - (Wifh or without Maintenance Work)

ATTACHMENT 11

U.S. Department of Housing and Urban
Development .

Office of Public and Indian Housing

Office of Labor Relatxons

OMB Approval No. 2577—01 57 {exp. 1/31/201 7)

Public Reporting Burden for this collection of Information is estimated to average 0.08 hours per response, including the time for reviewing instructions,
sedrching eXisting data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. Send
comments regarding this burderi estimate or any other aspect of this collection of information, including suggestions for reducing this burden, td the
Reports Management Officer, Office of Information Policles and Systems, U.S. Department nf Housing and Urban Development, Washmgton. D.C.
20410-3600; and to the Office of Mariagement and Budget, Paperwork Reduction Pro;ect (2577-0157), Washmgton. D.C. 20503 Do notsend this

completed form to either of these addressees..

Applrcablhty This form HUD-5370-C has 2 séctrons These
Sections must be inserted into non-construction confracts as

. described belmnr

1} Non-construction contracts (withouf maintenance)

greater than $100,000 - use Section [;
2) Maintenance contracts (including nonroutine

maintenance as defined at 24 CFR 968.105) greater than
$2,000 hut not thore than $100,000 - use Section II; and

3) Maintenance contracts (including nonroutine .

maintenance), greater than $100,000 — use Sections |

andll.

- Section | - Clauses for All Non-Construction Contracts greater

than $100,000 -

1. Deflnitions

The following definitions are applicable ta this contract:
(a) "Authority or Housing Authority (HA)" means the
Housing Authority. :

- {b) "Confract" means the confract entered mto between the
Authority and the Contractor. It includes the conractform,
. the Ceriifications and Representations, these contract
clauses, and the scope of work. it includes all formal
changes to any of those docurnents by addendum, Change

Order, or other modification.

(c) "Contractor” means the person or olher entity entering into
the contract with the Authority to perform all of the work

required under the contract.

(d) "Day" means calendar days, unless othenwise stated.

(e) *HUD" means the Secretary of Housirig and Urban

development, his delegates, successors, and assigns; and

the officers and employees of the United States

Department of Housing and Urban Development acung for

and on behalf of the Secrefary.
2. Changes

() The HA may at any time, by written order. and wrthout
notice to the sureties, if any, make changes within the -
general scope of this contract in the services to be

performed or supplies to be delivered.

(b) If any such change causes an increase or decrease in the
hourly rate, the not-to-exceed amount of the contract, or
the time required for performance of any part of the work
under this contract, whether or not changed by the order,
or otherwise affects the conditions of this contract, the HA
shall make an equitable adjustment in the not-to-exceed -
amount, the hourly rate, the delivery schedule, or other
affected terms, and shall modify the contract accordingly.

(c) The Contractor must assert its rightto an equitable

adjustment under this clause within 30 days from the date
of recelpt of the written order. However, if the HA decides
that the facts justify it, the HA may receive and act upon a

proposal submniitted before final payment of the confract.

(d) Failure to agree to any adjustment shall be a dispute under

(e)

clause Disputes, herein. However, nothing in this clause
shall excuse the Contractor from proceedlng wnh the

‘contract as changed.

No services for which an additional cost or fee will be
charged by the Contractor shall be furnishied without the
prior written consent of the HA. i

Termination for Convenience and Default‘

(b)

©

(a) The HA may terminate this contract in whole, or from time

to time in part, for the HA's convenience or the failure of the -
Contractor to fulfill the contract obligations (default). The

HA shall terminate by delivering to the Contractor a written
Notice of Termination specifying the nature, extent, and -
effective’ date of the termination. Upon receipt of the notrce.
the Contractor shalt: (i) |mmed' lately discontinue all services
affected (unless the notice: directs otherwise); and (if)
deliver-to the HA all information, reports papers, and other
materials accumulated or generated in performmg

this contract, whether completed or in process.

If the termination [s for the convenience of the HA, the HA
shali be liable only for payment for services rendered
before the effective date of the termination.

If the termination is due to the failure of the Contractorto .
fulfill its obligations under the contract (defautt), the HA may
(i) require the Contractor to deliver to i, in the manner '
and fo the extent directed by the HA, anyworkas © |
described in subparagraph (a)(ii) above, and compensation
be determined in accordance with the Changes clause,

- paragraph 2, above; (i) take over the work and prosecute

(d)

the same to completion by contract or otherwise, and the
Contractor shall be liable for any additional cost incurred by -

“the HA; (jif) withhold any payments to the Coniractor, for the

purpose of off-set ar partial payment, as the case may
be, of amotunts owed to the HA by the Contractor, :

If, after termination for failure fo fulfill contract obligaticns
(defautt), itis determined that the Contractor had not failed,

the termination shall be deemed to have been effected for

the convenience of the HA, and the Confractor shall been
titled to payment as described in paragraph (b) above.

(e) Any disputes with regard to this clause are expressly made

subject to the terms of clause titled Disputes herein,

Examination and Retention of"Contracton"s Records

(a) The HA, HUD, or Comptroller General of the United States,

or any of their duly authorized representatives shall, until 3
years after final payment under this contract, have access

- to and the right to examine any of the Contractor's directly

pertinent books, documents, papérs, or other records
involving fransactions related to this contract for the

- purpose of making audit, examination, excerpts and .

transcriptions.
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5.

(b) The Contractor agrees fo include in first-tier subcontracts
under this contract a clause substantially the same as .
paragraph (a) above. "Subcontract,” as used in this clause,
excludes purchase orders not exceeding $10,000.

(c) The periods of access and examination in paragraphs (a)
and (b) above for records relating fo: -~
(i) appeals under the clause titled Disputes;

(i) litigation or settlement of claims arising from the
petformance of this contract; or,

(iif) costs and expenses-of this contract to which the HA,
HUD, or Comptroller General or any of their duly
authorized representatives-has taken exception shall -
continue until disposition of such appeals, hhgatlon
clafms or exceptions.

Rights in Data {Ownership and Proprietary interest)

The HA shall have exclusive ownership of, all proprietary
interest in, and the right to full and exclusive possession-of all
information, materials and documents discovered or produced
by Contractor pursuant to the terms of this Contract, mcludmg
but not limited to reports, memoranda or letters concerning the -
reséarch and reporting tasks of this Contract.

Energy Efficiency

The contractor shall comply with all mandatary standardé and -

. policies relating o energy efficiency which are contained in the

energy conservation plan issued in compliance with the Energy
Policy and Conservation Act (Pub.L. 94-163) for the State in
which the work under this contract is performed.

7. Disputes ‘

. {a) All disputes arising under or relating fo this contract, except

for dispufes arising under clauses conlained in Section Ill,
Labor Standards Provisions, inchiding any claims for
damages for the alleged breach there of which are not
disposed of by agreement, shall be resolved under thls
clause.

(b) All claims by-the. Contractor shall be made in writing and
submitted fo the HA. A claim by the HA against the-”
Confractor shall be subject to a written decision by the HA,

" (c) The HA shall, with reasonable promptness, but in no event

in no.more than 60 days, render a decision conceming any

* claim hereunder. Unless the Conltractor, within 30 days after
‘receipt of the HA's decision, shall notify the HA in writing
that it takes exception to such decision, the declsion

shall be final and conclusive.

(d) Provided the Contractor has (i} given the nohce within the
time stated in paragraph {c) above, and (ii) excepted its
claim relating to such decision fromi the final release, and (jii)
brought sult against the HA not later than one year after
receipt of final payment, or if final payment has not been
made, not later than one year after the Contractor has had a
reasonable time to respond to a written request by the HA
that it submit a final voucher and release, whichever is
earlier, then the HA's decision shall not be final or
conclusive, but the dispute shall be determined onthe -
merits by a court of competent jurisdiction:

(e) The Coniractor shall proceed dxllgently with performancs of

_ this contract, pending final resolution of any request for .
" relief, claim, appeal, or action arising under the contract,
and comply with any degision of the HA.

‘Confract Termination; Debérment

-

A breach of these Contract clauses may be grounds for
termination of the Contract and for debarment or denial of
participation in HUD programs as a Contractor and a
subcontractor as provided in 24 CFR Part 24.

Assignment of Contract

The Contractor shall not assign or transfer any interest in this
contract; except that claims for monies due or to become due
from the HA under the contract may be assigned to a bank,
trust company, or other financial institution. If the Contractor is
a partnership, this contract shall inure to the benefit of the
surviving or remaining member(s) of such partnership approved
by the HA.

10 Certificate and Release

Prior to final payment under this contract, or prior to settlement
upon termination of this contract, and as a condition precedent
thereto, the Contractor shall execute and deliver fo the HA a
certificate and release, in a farm acceptable fo the HA, of all
claims against the HA by the Contractor under and by virtue of
this contract, other than such claims, If any, as may be
specifically excepted by the Contractor in stated amounts set.
forth therein.

11. Organizational Conflicts of Interest

(a) The Contracior warrants that fo the best of its knowledge
and belief and except as otherwise disclosed, it does not
have any organizational conflict of interest which is defined.
as a situation in which the nature of work under this .
contract and a contractor's organizational, financial,

. contractual or other interests are such that:
(i) Award of the contract may result in an unfair
' competitive advantage; or
(ii) The Contractor's objectivity in performmg the contract
wark may be impaired.

(b) The Contractor agrees that if after award it discovers an
organizational conflict of interest with respect to this contract
or any task/delivery order under the contract, he or she shall
make an immediate and full disclosure inwritingto the -
Contracting Officer which shall include a description of the
action which the Contractor has taken orintends to take to -
eliminate ar neutralize the conflict. The HA may, however,
terminate the contract or task/delivery order for the
convenience of the HA ifit would be in the best interest

. oftheHA

{c) Inthe event the Contractor was aware of an organizational
conflict of interest before the award of this contract and
intentionally did not disclose the conflict to the Contracting
Officer, the HA may terminate the contract for default.

' (d) The terms of this clause shall be included in all

subcontracts and consulting agreements wherein the work
to be performed s similar to the service provided by the
prime Contractor. The Contractor shall include in such
subcontracts and consultiig agreements any necessary
provisions {o ehrnmate or neutralize conflicts of interest.

12 Inspecﬁon and Acceptance

(a) The HA has the right to review, require correciion, if
necessary, and accept the work products produced by the
Contractor. Such review(s) shall be carried out within 30
days so as fo not impede the work of the Gontractor. Any
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product of work shall be deemed accepted as submitted if
the HA does not issue written comments and/or required
-corrections within 30 days from the date of receipt of such
product from the Contractor.

(b) The Contractor shall make any required corrections

. promptly at no additional charge and return a revised copy
of the product fo thie HA within 7 days of notification ora - -
. later date if extended by the HA.

(c) Failure by the Contractor to proceed with reasonable
promptness to make necéssary corrections shall be a
default, if the Contractor's submission of corrected work
remains unacceptable, the HA may terminate this contract
{or the task order involved) or reduce the contract price or
cost to reflect the reduced value of services received.

13. lnterest of Members of Congress

- . No member of or delegate {o the Congress of the United States

of America or Resident Commissioner shall be admitted o any
share or part of this contract orta any benefit to arise there from,
but this provision shall not be construed to extend to this
contract if made with a corporatron for its general benefit

14. Interest of Members, Officers, or Employees and Former

Members, Officers, or Employees

No member, officer, or employes of the HA, no member of the
governing body of the locality in which tfie project is situated, no
member of the governing body in which the HA was activated,

- and no other pubic official of such-localily or localities who
exercises any functions or responsibilities with respect to the
project, shall, durlhg his or her tenure, or for one year

. thereafter, have any interest, direct or indirect, in this contract or

the proceeds thereof.

15. Limitation on Payments to lnfluence Certain Federal

Transactions

{(a) Def mtrons, As used in this clause: .

"Agency”, as defined in 5 U.S.C. §52(f), mcludes Federal
executive departments and agencies as well as independent
regulatory commissions and Government corporations, as
defined in 31 U.S.C. §101(1).

“Covered Federal Action" means any of the followmg
Federal actidns:.

() - The awarding of any Federal contract;

(). The making of any Federal grant;

(i) The making of any Federal loan;

(iv) The entering into of any cooperative agreement; and,

{v) The extension, continuation; renewal, amendment, or -

modification of any Federal contract, grant, loan, or-
cooperative agreement..
Covered Federal action does not include recelvmg from an
agency a commitment providing for the United States to insure
or guarantee a loan,

"Indian tribe" and "tribal organization" have the meaning
provided in section 4 of the Indian Seif-Determination and
Education Assistance Act (25 U.S.C. 450B). Alaskan Natives .
are included under the definitions of Indian tribes in that Act.

"lnﬂuencing or attempting to influence’ means making, with
the intent to influence, any communication to or appearance
before an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with any covered
Federal action.

“Locat government" means a unit of government in a State
and, if chartered, established, or otherwise recognized by a
State for the performance of a governmental duty, including a
local public authority, a special district, an infrastate district, a
council of governments, a sponsor group representative
organization, and any other instrumentality of a local .
government,

"Officer or employee of an agency" includes the followmg
individuals who are employed by an agency:

(i) An individual who is appointed fo a position in the
Government under title 5, U.S.C., including a position
under a temporary appointment;

(if) A member of the uniformed services as defined In

_ section 202, title 18, U.S.C.;

(iii) A special Government employee as defined in sectlon
* 202, title 18, U.S.C.; and,

(iv) An individual who is a member of a Federal advisory
cornmittee, as defined by the Federal Advisory
Committee Act, title 5, appendix 2.

“Person” means an individual, corporation, company,
association, authority, firm, partnership, socrety. State, and local -
govemment, regardless of whether such entily is operated for
profit or not for profit. This term excludes an Indian tribe, tribal
organization, or other Indian organization with respect to
expenditures specifically penmitted by other Federal law,

"Recipient” includes all contractors, subcontractors at any
tier. and subgrantees at any tier of the recipient of funds received
in connection with a Federal contract, grant, [oan, or cooperative
agreement. The term excludes an Indian fribe, tribal organization,
or any other Indian organization with respectte
expenditures specifically permitted by other Federal law.

"Regularly émployed means, with. respect 1o an officer or
employee of a person requesting or receiving a Federal

- contract, grant, loan, or cooperative agreement, an officer or

employee who is employed by such person for at least 130

-working days within one year immediately pteceding the date of

the submission that initiates agency consideration of such
person for receipt of such contract, grant loan, or cooperative
agreement. An officer or employee who is employed by such
person for less than 130 working days within one year
immediately preceding the date of submission that initiates
agency consideration of such person shall be considered to be

" regularly employed as soon as he or she is employed by such

person for 130 working days

~ "State"means a State ‘of the United States, the District of
Columbia, the Commonwealth of Puerto Rico, a temitory or
possession of the United States, an agency or instrumentality of
a State, and a multi-State, regional, or interstate entity having:
governmental duties and powers. )

" (b) Prohibition.

() Section 1352 of fifle 31, U.S.C. provides in part that no
appropriated funds may be expended by the recipient -
of a Federal confract, grant, loan, or.cooperative .
agreement to pay any person for influencing or
aftempting to influence an officer or employee of any
agency, a Member of Congress, an officeror
employee of Congress, or an employee of a Member
of Congress in connection with any of the following
covered Federal actions: the awarding of any Federal
contract, the making of any Federal grant, the mzking
of any Federal loan, the entering into of any -
cooperative agreement, and the extension,
continuation, renéwal, amendment, or modification of
any Federal coniract, grant, loan, or cooperative
agreement.

(ii) The prohlbmon does not apply as follows:
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{1) Agency and legislative liaison by Own

Employees.

(a) The prchibition on the use of appropriated
funds, in paragraph (i) of this section, does not
apply in the case of a payment of reasonable
compensation made to an officer or employee of
a person requesting or receiving a Federal
contract, grant, loan, or cooperative agreement, if
the payment is for agency and legislative
acfivities not directly related fo a covered Federal
action. .

(b) For purposes of paragraph (b)(l)(1 ¥(a) of
this clause, providing any information specifically
requested by an agency or Congress is permitted

atany time,

(c) The following agency and legislative liaison
activities are permitted at any time only where
they are not related fo a specific solicitation for
any covered Federal action:

v (1) Discussing with an agency (lncludlng
individual demonstrations) the qualities and
characteristics of the person's products or
services, conditions or terms of sale. and service
capabilities; and,

(2) Technical discussions and other
activities regarding the application or adaptation
of the person's producis or services for an
agency's use. '

(d) The following agency and leglslatnve liaison
activities are permitted where they are priorto .
formal solicitation of any covered Federal action:

(1) Providing any information rot
specifically requested but necessary for an
agency to make an informed decision about
initiation of a covered Federal action;

(2) Technical discussions regarding the
preparation of an unsolicited proposal prior to its-
official submission; and

() Capability presentahons by persons
seeking awards from.an agency pursuant to the

" . provisions of the Small Business Act, as
amended by Public Law 95-507 and other

subseguent amendments. .

{e) Only those aciivities eéxpressly authorized
by subdivision (b){ii)}{1){a) of this clause are
permitted under this clause.

(2) Professipnal and technical services.

(a) The prohabitlon on the use of appropriated
funds, in subparagraph (b)(i) ef this clause.
does not apply in the case of- -

(s) A payment of reasonable compensatlon
made to an officer or employee ofa
person requesting or receiving a _
covered Federal action or an extension,
continuation, renewal, amendment, or

. modification of a covered Federal
action, if payment is for professional or
technical services rendesred directly in
the preparation, submission, or
negotiation of any bid, proposal, or
application for that Federat action or for
meeting requirements imposed by or
pursuant to law as a condition for
receiving that Federal action,

(ii) Any reasonable payment to a person, .
other than an officer or employee of a

person requesting or receiving a
covered Federal action or an extension,
continuation, renewal, amendment, or
modifi catlon of a covered Federal action
if the payment is for professional or

technical services rendered directly in

" 'the preparation, submission, or

negotiation of any bid, proposal, or
application for that Federal action or for
meeting requirements imposed by or
pursuant to law as a condition for
receiving that Federal action. Persons
other than officers or employees of a
‘person requésting or receiving a

- covered Federal action include
consultants and trade associations.

{b) For purposes of subdivision (b)(ii)}(2)(a) of
‘clause, "proféssional and technical services”
shall be limited to advice-and analysis
directly applying any professional or
technical discipline. -

(c) Requirements imposed by or pursuant to law
as a condition for receiving a covered
Federal award include those required by law
or regulation, or reasonably expected to be
required by law-or regulation, and any other
requirements in the actual award .
documents,

(d) Only those services expressly authorized by
subdivisions (b)(ii)(2)(a)(i) and (ii) of this

: section are permitted under this clause,
(i) Sellmg activities by mdependent sales
representatives.

(©) The prohibition on the use of appropriated funds, in

subparagraph (b)(i) of this clause, does not apply fo the

following-selling activities before an agency by independent

sales representatives, provided such activities are prior to
formal solicitation by an agency and are specifically limited
to the merits of the matter:

(i) Discussing with an agency (including iridividual
demonstratlon) the qualities and characteristics of the
person's products or services, conditions or terms of
sale, and service capabilities; and

(ii) Technical discussions and other activities regardmg
the apphcauon or adaptation of the person's producis
or services for an agency's use.

(d) Agreement. in accepting any contract, grant, cooperative

agreement, or loan resutting from this solicitation, the
person submitting the offer agrees not to make any
payment prohibited by this clause,

(e) Penalties. Any person who makes an expenditire

4]

prohibited under paragraph (b) of this clause shallbe .
subject to civil penalties as provided for by 31 U.S.C. 1352.
An imposition of a civil penalty does not prevent the -
Government from seeking any other remedy that may be
applicable,

Cost Allowability. Nothmg in this clause is 1o be interpreted
to make allowable or reasonable any costs which would be
unallowable or unreasonable in accordance with Part 31 of
the Federal Acquisition Regulation (FAR), or.OMB
Circulars dealing with cost allowability for recipients of
assistance agreements. Coriversély, costs made
specifically unallowable by the requirements in this clause
will not be made allowable under any of the provisions of
FAR Part 31 or the relevant OMB Circulars,
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Contractor becomes involved in, or is threatened with,
litigation with a subcontractor or vendor as a result of such
direction, the Contractor may.request the United States to
enter info the'litigation to protect the interests of the United
States.

" 16. Equal Employment Opportunity

During the performance of this contract, the Contractor agrees

as.follows:

(a) The Contractor shall not discriminate against any employee
or applicant for employment because of race, color,
religion, sex, or national origin.

(b) The Contractor shall take affirmative action to ensure that

1{7. Dissemination or Disclosure of information

applicants are employed, and that employees are treated
during employment without regard o their race, color,
religion, sex, or national origin.-Such action shall include,
but not be limited to.(1) employment; (2) upgrading; (3)
demotion; (4) fransfer; (5) recruitment or recruitment
advertising; (6) layolf or termination; (7) rates of pay or
other forms of compensation; and (8) selection for training,
including apprenticeship,

(6) The Contractor shall post in consplcuous places available

to employees and applicants for employment the netices to
be provided by the Contracting Officer that explain this
dause, -

(d) The Contractor shall, in all sohcxtatlons or advertlsements

for employees placed by or on behalf of the Contractor,
.state that all qualified applicants. will receive consideration .
for employment without regard to race, color, refigion, sex. .
or national origin.

(e) The Contractor shall send, to each tabor union or

Y]

representative of workers with which it has a collective
bargaining agreement or other contract or understanding,
the notice to be provided by the Contracting Officer -

“advising the Jabor union or workers® representative of the

Contraclor's commitments under this clause, and post
copies of the nofice in conspicuous places available fo -
employees and applicants for employment. :

The Contractor shall comply with Executive Order 11248,
as amended, and the rules, regulahons, and orders of the
Secretary of Labor.

(@) The Contractor shall furnish all information and reports

(h)

@

_required by Executive Order 11246, as amended and by

rules, regulations, and orders of the Secretary of Labor, or
pursuant thereto. The Contractor shall permit access fo its
books, records, and accounts by the Secretary of Labor for
purposes of investigation to ascertain compliance with such
rules, regulations, and orders. -

In the event of a determination that the Contractor i |s nat in
compliance with this.clause or any rule, regulation, or order
of the Secretary of Labor, this contract may be canceled,
{erminated, or suspended in whole or in part, and the
Contractor may be declared ineligible for further
Government contracls, or federally assisted construction
contracts under the procedures autharized in Executive
Order 11246, as amended. In addition, sanctiors may be
imposed and remedies invoked against the Contractor as
provided in Execulive Order 112486, as amended, the rules,
regulations, and orders of the Secretary of Labor, or as
otherwise provided by law. .

The Contractor shall include the terms and conditions of

‘this clause in every subcontract or purchase order unless

exempted by the rules, regulations, or orders of the
Secretary of Labor Issued under Executive Order 11246,
as amended, so that these terms and conditions will be
binding upon each subconiractor or vendor. The -
Contractor shall take such action with respect to any
subcontractor or-purchase order as the Secretary of
Housing and Urban Development or the Secretary of Labor
may direct as a means of enforcing such provisions,
including sanctions for noncompliance; provided that if the

- No information or material shall be disseminated or disclosed ta
the general public, the news media, or any person or
organization without prior express written approval by the HA,

18. Contractor’s Status

It is understood that the Contractor is an independent contractor
.and is not to bé considered an employee of the HA, or assume
any right, privilege or duties of an employee, and shall save
harmless the HA and its employees from claims suits, actions
and costs of every description resulting from the Contractor's

" activities on behalf of the HA in connection with this Agreement.

19, Other Contractors

HA may undertake or award other contracts for additional work
at or near the site(s) of the work under this contract. The
contractor shall fully cooperate with the other contractors and
with HA and HUD employees and shall carefully adapt
scheduling and performing the work under this contract to

- accommodate the additional work, heeding any direction that
may be provided by the Contracting Officer. The contractor shall

. not commit or permit any act that will inferfere with the

performance of wark by any other contractor or HA employee.

20. Liens

The Contractor fs prohibifed from placing a lien on HA's
property. This prohibition shall apply to all subcontractors,

21, Training and Employnient Opportunities for Residents in

the Project Area (Section 3, HUD Act of 1968; 24 CFR 135)

(a) The work fo be performed under this confract is subject to the

requirements of section 3 of the Housing and Urban Development
Act of 1968, as amended, 12 U.S.C. 1701u (section 3). The
purpose.of section 3 is to ensure that employment and other
economic opporiunities generated by HUD assistance or HUD-

.assisted projects covered by section 3, shall, to the greatest

extent feasible, be directed to low- and very Iow-lncome persons,
particularly persons who are recipients of

. HUD assistance for housing.
(b} The parties to this contract agree to comply with HUD's .

regulations in 24 CFR Part 135, which implement section 3. As
evidenced by their execution of this contract, the parties to this
contract certify that they are under no coniractual or other
impediment that would prevent them from complymg with the
Part 135 regulations.

" (c) The contractor agrees to Send toc each labor organlza’non or

representative of workers with which the contractor has a
collective bargaining agreement or other understandmg. ifany, a
notice advising the labor organization or workers' representative
of the contractor’s commitments under this section 3 clause, and
will. post copies of the notice in conspicuous places at the work
site where both employees and applicants for training and
employment positions can see the notice. The notice shall
describe the section 3 preference, shall set forth minimum
number anid job titles subject to hire, availability of
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apprenticeship and training positions, the qualifications for each; -
and the name and location of the person(s) taking applications

for each of the positions; and the anticipated date the work shall
begin. .

(d) The contractor agrees to include this section 3 clause in every
subcontract subject to compliance with regulations in 24 CFR
Part 135, and agrees to take appropriate action, as provided in
an applicable provision of the subcontract or in this section 3
clause, upon a finding that the subcontractor is'in violation of the
regulations in 24 CFR Part 135. The contractor will not
subcontract with any subcontractor where the contractor has
notice or knowledge that the subcontractor has been found in
violation of the regulations in 24 CFR Part 135.

(e) The contractor will certlfy that any vacant employment positions,
including training positions, that are filled (1) after the contraclor is
selected but before the contract is executed, and (2) with persons
other than those to whom the regulations of 24 CFR Part 135
require employment opportunities to be directed, were not filled to
circumvent the contractor’s obligatioris under 24 CFR
Part135.

(f) Noncompliance with HUD's regulations in 24 CFR Part 135 may
result in sanctions, termination of this contract for default, and
debarment or suspension from future HUD assisted contracts.

- 22, Procurement of Recovered Materials

(a) In accordance with Section 6002 of the Solid Waste Disposal Act,
as amended by the Resource Conservation and Recovery Act,
the Contractor shall procure items designated in guidelines of the
Environmental Protection Agency (EPA) at 40 CFR Part 247 that
contain the highest percentage of recovered materials’ -

. practicable, consistent with malntaining a satisfactory level of
competition. The Contractor sh,all procure items designated in the
EPA guidelines that contain the highest percentage of
recovered materials practicable unless the Contractor ’
determines that such items: (1) are not reasonably available ina
reasonable period of ime; (2) fail to meet reasoriable
performance standards, which shall be determined on the basis

. of thé guidelines of thé National Institute of Standards and '
Technology, if applicable to the item; or (3) are only available at
an unreasonable price,

(b) Paragraph (a) of this clause shall apply fo items purchased under -

this contract where: (1) the Contractor purchases in excess of
$10,000 of the item under this contract; or (2) during the
preceding Federai fiscal year, the Coniractor: (f) purchased any
amourt of the items for use under a contract that was funded
with Federal appropriations and was with a Federal-agency or a
State agency or agency of a political subdivision of a State; and
(ii) purchased a total of in excess of $10,000 of the item both
under and outside that contract.
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' General Condmons for Non-Constructlon

Contracts
Section 1= (With Maintenance Work)

u.s. Department of Housmg and Urban
Development

" Office of Public and Indian Housing -
Office of Labor Relations
OMB Approval No. 2577-0157 (exp 1/31/2017)

Pubtic Reporting Burden for this collection of information is estimated to averags 0.08 hours per response, including the time for reviewing mstmctlons
. searching existing data sotrces, gathering and maintaining the data needed, and completing and reviewing the collection of information. Send
comments regarding this burden estimate or any other aspect of this collection of information, including suggesﬂons for reducing this burden, fo the
Repoits Management Officer, Office of Information Policies and Systems, U.S. Department of Housing and Urban Development, Washington, D.C.
20410-3600; and to the Office of Management and Budget, Paperwork Reduction Project (2577-0157), Washlngton, D.C. 20503. Do not send this

completed fnrm {o either of these addressees.

. Applicability. This form HUD-5370C has 2 Sections, These
Sections must be inserted into non-constructton contracts as
descnbed below:

1) Non-construction contracts (without mamtenance) greater
than $100,000 - use Sectionl;,

2) Maintenance contracts (mcludmg nonrottine maintenance
as defined at 24 CFR 968.105) greater than $2,000 but not
more than $100,000 - use Section Ii; and ’

3) Maintenance contracts (including nonroutine mamtenance)

. greater than $100,000 — use Sections | and If.

) Sectibn - i.abor Standard Provisions for all Maintenance
Contracts greater than.$2,000

2

1. Minimum Wages

(a) All maintenance laborers and mechanics employed under
this Contract in the operation of the projeci(s) shall be paid-
unconditionally and not less often than semi-monthly, and
without subsequent deduction (except as otherwise
provided by law or regulations), the full amount of wages
due at time of payment computed at rates not less than
those contained in the wage determination of the Secretary -
of Housing and Urban Development which is attached
hereto and made.a part hereof, Such-laborers and
mechanics shall be paid the appropriate wage rate-on the
wage determination for the classification of work actually
performed, without regard fo skill. Laborers or mechanics
performing work in more than one classification may be
compensated at the rate specified for each classification for
the time actually worked therein; provided, that the ’

. employer‘_s payroll records accurately set forth the time
spent in each classification in which work is performed. The
wage determination, including any additional classifications
and wage rates approved by HUD under subparagraph

" 1(b), shall be posted at all times by the Contractor and its
subcontractors at the site of the work in 2 prominent and
accessible place where & can be easily

"-seen by the workers. : .

(b) (i) Any class of laborers or mechanics which is not fisted in
the wage determination and which is to be employed under
the Contract shall be classified in conforrnance with the
wage determination. HUD shall approve an additional
. classification and wage rate only when the following criteria
' have been met

(1) The work fo be performed by the classifcation

- required is not performed by a classification in the
wage determination;

* (2) The classification Is utilized in the area by the
industry;and -

(3) The proposed wage rate bears a reasonable
relationship to the wage rates contained in the
wage determination.

o The wage rate determined pursuant to this
paragraph shall be paid to all workers performing work

2,

" in the classification under this Contract from the first
day on which work is performed in the classification.

Withholding of funds

The Contracting Officer, upon his/her own action or upon
request of HUD, shall withhold or cause to be withheld from the
Contractor under this Contract or any other contract subject to
HUD-determined wage rates, with the same prime Coniractor,
sa much of the accrued payments or advances as may be
considered necessary to pay laborers and mechanics employed

_ by the Contractor or any subconitractor the full amount of wages

required by this clause. In the event of failure to pay any laborer
or mechanic employed under this Contract all or part of the
wages required under this Contract, the Contracting Officer or
HUD may, after written notice to the Contractor, take such action
as may be necessary to cause the suspension of any further
payment or advance until such violations have ceased. The
Public Housing Agency or HUD may, after written notice to the
Contractor, disburse such amounts withheld for and on account
of the Contractor or subcontractor fo the respective employees

. towhom they are due. /

3. Records

s

(a) The Contractor and each subcontractor shall make and
maintain for three (3) years from the completion of the work
records containing the following for each laborer. and
mechanic:

(i) Name, address and Social Security Number;
(i) Correct work classificafion or classifications;
(iif) Hourly rate or rates of inonetary wages paid;
(v) Rate orrates of any fringe benefits provided;
() Number of daily and weekly hours worked;
(vi) Gross wages eamed; _ .

“{vii) Any deductions made; and

{viil) Actual wages paid.

(b) The Contractor and each subcontractor shall make the
records required under paragraph 3(a) available for
inspection, copying, or transcription by authorized
representatives of HUD or the HA and shall permit such
representatives to interview émployees during working

" "hours on the job. If the Contractor or any subcontractor
fails to make the required records available, HUD or its
designee may, after written notice {o the Contractor, take
such action as may be necessary to cause the suspension
of any further payment, advance or guarantee of funds.

Apprentices and Trainees

(a) Apprenﬁces and trainees will be permitted fo work at less
" than the predetermined rate for the work they perform
when they are employed pursuant to and individually
registered in:
@ A bona fide. apprentlceshlp program reglsiered
with the U.S. Department of Labor, Employment
and Training Administration (ETA), Office of
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Apprenticeship Training, Employer and Labor
Services (OATELS), or with a state apprenticeship
agency recognized by OATELS, or if a person is
employed in his/her first 90 days of probationary
employment as an apprentice in such an
apprenticeship program, who is not individually
registered in the program, but who has been
certified by OATELS or.a state apprenticeship
agency (where appropriate) to be eligible for
probationary employment as an apprentice; A

0] trainee program which has received prior approval,
evidenced by formal certification by the

. U.8. Department of Labar, ETA; or

(i) A training/trainee program that has received prior
approval by HUD.

(b) Each apprentice or trainee must be pald at not less than -
the rafe specified in the registered or approved program for
the apprentice’sfirainee’s level of progress, expressed as a
percentage of the journeyman hourly rate specified in the
applicable wage determination. Apprentices and trainees
shall be paid fringe benefits in accordance with the
provisions of the registered or approved program. If the
prograni does not specify fringe benefits,
apprentices/trainees must be paid the full amount of fringe
benefils listed on the wage determination for the appllcable
classification. ’

(). - The allowable ratio of apprentices ortraineesto °
journeyman on the job site in any craft classification shall
not be greater than the ratio permitted to the empioyer as

" to the entire work force under the approved program.

(d) Any worker employed at an apprentice or trainee wage rate
who is not registered in an approved program, and any
apprentice or frainee performing work on the’job site in
excess of-the rafio permitted under the approved program,
shall be paid not less than the applicable wage rate on the
wage determination for the classification of work actually
performed,

{e) In the event OATELS, a state apprenticeship agency
recognized by OATELS or ETA, or HUD, withdraws -
approval of an apprenticeship or trainee prograri, the

. employer will no longer be permitted fo utilize
apprentices/trainees at less than the applicable
predetermined rate for the work performed until an
acceptable program is approved.

Disputes concernlng fabor standards

(2) Dlsputes arising out of the labor standards provisions
contained in Section Il of this form HUD-5370-C, other than
those in Paragraph 6, shall be subject to the following

. procedures. Disputes within the meaning of this paragraph
.include disputes between the Contractor (or any of its
subcontractors) and the HA, or HUD, or the employees or
their repreaentatlves concerning payment of prevamng
wage rates or proper classification. The procedures in this
section may be initiated upon HUD’s own mofior, upon
referral of the HA, or upon request of the Contractor or
subcontractor(s).
0 A Contractor and/or subcontractor or other
" interested party desiring reconsideration of
findings of violation bythe HA or HUD relating to
the payment of straight-time prevailing wages or
classification of work shall request such -
reconsideration by letter postmarked within 30
calendar days of the date of notice of findings
issued by the HA or. HUD. The request shall set

forth those findings that are in dispute and.the
reasons, Including any affirmative defenses, with
respect fo the violations. The reguest shall be
directed to the appropriate HA or HUD official in
accordance with instructions contained in the
notice of findings or, if the notice does not specify
to whom a request should be made, {o the -
Regional Labor Relations Officer (HUD). The HA
® or HUD officlal shall, within 60 days (unless "
otherwise indicated in the notice of findings) after
receipt of a'timely request for reconsideration,
issue a written decision on the findings of violation.
The written decision on reconsideration shall
contain instructions that any appeal of the decision
shall be addressed fo the Regional Labor .
Relations Officer by letter postmarked within 30
- calendar days 'after the date of the decision. In the
event that the Regional Labor Relations Officer
" was the deciding official on reconsideration, the
appeal shall be directed to the Director, Office of
Labor Relations (HUD). Any appeal must set forth
the aspects of the decision that are in dispute and
the reasons, including any affirmative defenses,
with respect to the viclations. The Regional Labor
C @ Relations Officer shall, within 60 days (unless
" otherwise indicated in the decision on
reconsideration) after receipt of a timely appeal,
issue a written decislon on the findings. A decision.
of the Regional Labor Relations Officer may be
" appealed fo the Director, Office of Labor Relations,
by letter postmarked within 30 days of the
Regional Labor Relations Officer's decision. Any
appeal to the Director must set forth the aspects of .
the prior decision(s) that are in dispute and the
reasons. The decision of the Director, Office of -
Labor Relations, shall be

final

(b)- Disputes arising out of the-labor standards provislons of
paragraph 6 shall not be subject to. paragraph 5(a) of this
form HUD-5370C, Such disputes shall be resolvedin -
accordance with the procedures of the U.S. Depariment of
Labor set forth in'29'CFR Parts 5, 8 and 7. Disputes within
the meaning of this paragraph 5(b) include disputes
between the Conltractor (or any of its subcontractors) and
the HA, HUD, the U.S. Department of Labor, or the
employees or their representatives.

Contract Work Hours and Safety Standards Act

The provisions of this paragraph 6 are applicable only where the
amount of the prime contract exceeds $100,000. As-used in this
paragraph, the terms “laborers” and “mechanics” includes
watchmen and guards.

(a) Overtime requirements. No Contractor or subcontractor
contractmg for any part of the Contract work which may
require or involve the employment of faborers or mechariics
shall require or permit any such laboiér or mechanic in any
workweek in which he or she is employed on such work to
work in excess of 40 hours in such workweek unless such
laborer or mechanic receives compensation at a rate not
less than one and one-half times the basic rate of pay forall
hours worked in excess of
40 hours in such workweek. - , :

(b) Violation; liability for unpaid wages; liquidated

) damages. In the event of any violation of the provisions
set forth in paragraph 6(a), the Contractor and any
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subcontractor responsible therefor shall be liable far the
unpaid wages. In addition, such Contractor and
- subcontractor shall be liable to the United States (in the

case of-‘work done under contract for the District of -
Columbia or a territory, to the District or to such territory), for
liquidated damages. Such liquidated damages shall be -
computed with respect to each individual labarer or
mechanic, including watchmen and guards, employed in

* violation of the provisions set forth in paragraph (a) of this -
clause, in the sum of $10 for sach calendar day on which
such individual was required or permitted to work in excess
of the standard workweek of 40 hours without payment of
the overtime wages required by provisions set forth in
paragraph (a) of this clause.

{c) Withholding for unpaid wages and liguidated damages.’
HUD or its designee shall upon its own action or tpon
wiritten request of an authorized representative of the U.S,
Department of Labor withhold or cause to be withheld,’
from any moneys payable on account of work performed
by the Contractor or subcontractor under any such .
Contract or any federal contract with the same prime

.Contractor, or any other federally-assisted contract subject
to the Contract Work Hours and Safety Standards Act,
which is held by the same prime Contractor such sums as
may be determined to be necessary to satisfy any
liabilities of such Coniractor or subcontractor for unpaid
wages-and liquidated damages. as provided in the
provisions set forth in paragraph (b) of this clause.

7. Subcontracts

' The Contractor or subcontractor shall insert in any

subcontracts all the provns»ons contained in this Section Il and
also a clause requiring the subcontractors o include these
provisions in any lower tier subcontracts. The prime Contractor
shall be responsible for the compliance by any subcontractor or
Jower tier subcontractor with all ihe provisions contamed in
these clauses,

Non-Federal Prevailing Wage Rates -

Any prevailing Wage rate (including basic hourly rate and any
fringe benefits), determined under state law to be prevailing,

" with respect to any employee in any trade or position

employed under the Contract, Is ingpplicable to the contract
and shall not be enforced against the Contractor or any
subcontractor, with respect to employees engaged under the
contract whenever such non-Federal prevailing wage rate,
exclusive of any fringe benefis, exceeds the applicable wage
rate determined by the Secretary of HUD 1o be prevailing in the
locality with respect fo such frade or position, -

Section |l - Page 3 of 3

form HUD-5370.C (1/2014)



.
®
\

Y A}

lnsir,cécﬁcns to Offerors
Non-Censtruction

U.S. Deparitment of Housing
and Urban Developinent
Office-of Puplic and Indian Housing’

- ATTACHMENT

: preparatlon of Offers

(a) Offerors are expected to examine the statement of work, the
roposed contract téfms and conditions, and all xnstru::nons Failure
to do so will be at the offeror’s risk.

(b) Each offeror shall furnish the |nformatlon requxred by the solicita-
tion. The offéror shall sign the offer and pnnt or type its namié’on the
cover sheet and éach continuation sheet on which it makes an entry.

Erasures or other changes must be initialed by the person signingthe

offer. Offers signed by an agentshall be accompanied by evidencs of
that agent's authority, unless that evidence has been praviously
furnished to the HA.

(c) Offers for services other than those specrr jed will not be consid-
ered.

2. Subnusslon of Offers

(a) Ofters and modifications thereof shall be submlﬂed in sealed
envelopes or packages (1) addressed to the office specified in the
solicitation, and (2) shawing the tims specified for recelpt the soficita-
tion numbar and 1he name and address of the offeror

(b)- Telegraphlc offers will not be considered unless authonzed bythe .

solicitation; however, offers may be modmedby written or. telegraphlc
notice. :

(c) Facsimile offers, modifications or wnhdrawals will nol be consid-

ered unless authonzed by the sollatation

3. Amendmems to Soltcntatlons

(a) i this: sollcuatoon is amended then all terms and condmons which
are not modified remain unchanged.

(b) Offerors shall acknowledge receipt: of any amendments to thls

solicitation by ‘. o

(1) signing and returning the amendment' :

(2) identifying the amendment number and date in the space
provided for this purpose on the form for submitting an offer,

(3) letter or telegram, or

(4) facsimile, if facsimile offers are authorized in the solicitation.
The HA/HUD must recsive the acknowledgmem by the time
specified for receipt of offers. .

4. Explanatlon to Praspective Offerors
Any prospective offeror desifing an explanation or mterpretatmn ofthe

soficitation, statement of work, etc., must request it in writing soon-

enough to allow a reply to reach all prospective offerors before the
submission of their offers. Oral explanations or instructions given
‘before the award of the contract will not be binding. Any information
given to a prospective offeror concerning a selicitation willbe furnished
promptly to all other prospective offerors as an amendment of the
solicitation, if that information is necessary in submitting offers or fithe
lack of it would be pre)udlmal to any other prospective offerors.

5. Responsibility of Praspective Contractor :
{a) The HA shall award a contract only to a responsible prospective

contractor who is able to perform successfully under the terms and

conditions of the proposed contract. 'To be determined responsible,

a prospective contractor must -

(1) Have adeqUate financial resources to performthe contract or
the abmty to cbtain them;

@) Have a satisfactory performance record;

(3) Have a satisfactory record of integrity and business ethics;

(4) Have a satisfactory: record of coinpliance with public policy
‘(e.g., Equal Employrnent Opportunity); and.

(5) Nothave beensuspended debarred, or otharwise determiried
ta be mehgtble for award of contracts by the-Department of
Housing and Urban Development or any other agency of the
U.S. Government. Current lists of ineligible contractors are
available for inspection at the HA/HUD.

(b) Before an ‘offer is ‘considered for award; the offeror may be
requested by the HA to submit a statement or other documentation
regarding any of the foregoing requirements. Failure by the offerorto
provida such additionalinformation may renderthe offeronneluglb(e for
award.

6. Late: Submié"slens Modlflcat(ons and Withdrawal of Offers

(a) Any oﬁer received at the place deSIgnated in the soliciation fter
the exact time specmed for’ receipt will not be considered unless itis-
recelved before award is made and it -
(1) Was sent by registered or certified mail not later than the fifth
calendar day befora the date specified for Tecsipt of offers
(e.g.; anoffer submitted in response to a solicitation requiring
receipt'of offérs by the 20th of the month must have been
mailed by the. 15th); -
(2) Was sent by mail, or if authonzed by the sollcnatlon was sent
by telegram or via facsimile, and it is determined by thg HA
HUD that the late receipt was due solely 1o mlshandlmg bythe
HAIHUD aftei receipt’ at the H :

o .
theplace of ma:lmgtwa wurkmg days pnortothe date specmed
for receipt of proposals. The term "worklng ‘days” éxcludes
weekends andU.S. Federal hohdays- or -

(4) Is the only offer recenved :

(b) Any modmcanon of an oﬁer except a modlf' catmn resumng from’
the HA's request for “best and: final® offer (if this Solicitationis a request

for proposals), is subject to the same conditions as in subparagraphs |

(a)(1), (2), and (3) of this provision.:

(c) A modification resulting from the HA's request for “best and final®
offer received after the time and date specified in the request will not
be considered unless receivedbefore award andthe late receipt is due
solely to mishandling by the HA after receipt at the HA.

(d) . The only acceptatile evidence to establish the date of mailing of a
late offer, modification, or withdrawal sent efther by registered or
certified mail is the U.S.-or Canadian Postal Service postmark both on
the envelope or wrapper and on the original recsipt from the U.S. or
Canadian Postal Service. Both postmarks must show a legible date
orthe offer, modification, or withdrawal shall be processed as if mailed
late, “Postmark” means a printed, stamped, or otherwise placed
impression (exclusive of a-postage méter machine impression) thatis
readily identifiable without further action as having been supplied and
affixed by employees. of the U.S. or Canadian Postal Service on the
date of mailing. Therefore, offerors should request the postaf clerk to
piace a hand cancsilation bull's-eye postmark onboth the receiptand
the envelope or wrapper.

{8} Theonly acceptabls evidenceto establish thetime of recelpt atthe —
'HA is the time/date stamp of HA on the offer wrapper or other

" decumentary evidence of recelpt mamtamed by the HA
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(fy The only acceptable evidence to establish the date of mailing of a
late offer, modification, or withdrawal sent by Express Mail Next Day
Service-Post Office to Addressee isthe date entered by the post office
receiving clerk on the “Express Mail Next Day Service-Post Office to
Addressee” label and the postmark on both the envelope or wrapper
and on the original receipt from the U.S. Postal Service. “Postmark”
has the same meaning as defined in paragraph () of this provision,
excluding postmarks of the Canadian Postal Service. Theretore,
offerors should request the postal clerk to place a legible hand
cancelfation bull's eye postmark on both the receipt and the envelope

or wrapper.

(@) Notwithstanding paragraph (a) of this provision, a late modification
of an otherwise successful offer that makes its tefms more favorable
to the HA will be considered at any time it is received and may be
accepted.

(h) If this solicitation is a request for proposals, proposals may be
withdrawn by written notice, or if authorized by this solicitation, by
telegram (including mailgram) or facsimile machine transmission
received at any time before award. Proposals may be withdrawn in
person by a offeror or its authorized representative if the identity of the
person requesting withdrawal is established and the person signs a
receiptfor the offer before award. If this solicitation is an invitation for
bids, bids may be withdrawn at any time prior to bid opening.

?. Contract Award

(a) The HA will award a contract resulting from this solicitation to the
responsible offeror whose offer conforming to the solicitation will be
most advantageous tothe HA, costor price and other factors, specified
elsewhere in this solicitation, considered.

(b) The HA may
(1) reject any or all offers if such action is in the HA's interest,
(2) accept other than the lowest offer,
(3) waive informalities and minor irregularities in offers received,
and (4) award more than one contract for all or part of the
requirements stated.

(c) If this solicitation is a request for proposals, the HA may award a
contract on the basis of initial offers received, without discussions.
Therefore, each initial offer shouidcontainthe offeror's bestterms from
a cost or price and technical standpoint.

{d) A written award or acceptance of offer mailed or otherwise
fumished to the successful offeror within the time for acceptance
specified in the offer shall result in a binding contract without further
action by either party. If this solicitation is a request for proposals,
before the oifer's specified expiration time, the HA may accept an offer,
whether or not there are negotiations after its recsipt, unless a written
notice of withdrawal is received before award. Negotiations conducted
after receipt of an offer do not constitute a rejection or counteroffer by
the HA.

(e) Neither financial data submitted with an offer, nor representations
concerning facilities or financing, will form a part of the resulting
contract.

8. Service of Protest

Any protest against the award of a contract pursuant to this solicitation
shall be served onthe HA by obtaining written and dated acknowledg-
ment of receipt from the HA at the address shown on the cover of this
solicitation. The determination of the HA with regard to such protest\
or to proceed to award notwithstanding such protest shall be final
unless appealed by the protestor. ‘

9. Offer Submission

Ofters shall be submitted as follows and shall be enclosed in a sealed
envelope and addressed to the office specified in the solicitation. The
proposal shall show the hour and date specified In the solicitation
for recalipt, the solicitation number, and the name and address of
the offeror, on the face of the envelope.

It is very important that the offer be properly identitied on the face-
of the envelope as set forth above in order to insure that the date and
time of receipt is stamped on the face of the offer envelope. Receiving
procedures are: date and time stamp those envelopes identified as
proposals and deliver them immediately to the appropriate contracting
official, and only date stamp those envelopes which do not contain
identification of the contents and deliver them to the appropriate
procuring activity only through the routine mail delivery procedure.

{Describe bid or proposal preparation instructions here:}
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